STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF
DENTI STRY,

Petitioner,
VS. Case No. 00-1517

M CHAEL JEROVE CLAIR D.D.S.,

Respondent .
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RECOVMENDED ORDER

A formal hearing was held before Daniel M Kil bride,
Adm ni strative Law Judge, Division of Adm nistrative Hearings,
on January 11, 2001, by video conference between Tal |l ahassee and
O | ando, Florida.

APPEARANCES

For Petitioner: Mchael J. Cohen, Esquire
517 Sout hwest First Avenue
Fort Lauderdale, Florida 33301

For Respondent: Jeff G Peters, Esquire
Jeff G Peters & Associ ates
1266 Paul Russell Road
Cedars Wods O fice Center
Tal | ahassee, Florida 32301-7103

STATEMENT OF THE | SSUES

Whet her Respondent's |icense as a dentist should be
disciplined in Florida as a result of having his |icense revoked

in Maryland. |If so, what discipline would be appropriate



PRELI M NARY STATEMENT

An Admi ni strative Conplaint was filed by the Departnent of
Heal th, Board of Dentistry, on February 14, 2000, charging
Respondent with a violation of Subsection 466.028(1)(b), Florida
Statutes, for having his license to practice dentistry in
Maryl and revoked. Respondent filed an Election of Rights, dated
March 20, 2000, and requested an adm nistrative hearing. This
matter was referred to the Division of Adm nistrative Hearings
on April 6, 2000, and was set for hearing and di scovery ensued.
Fol | owi ng continuances granted at the request of the parties, a
formal hearing was held on January 11, 2001.
Prior to the hearing, the parties filed a Joint Pre-Hearing
Stipulation. At the hearing, Petitioner introduced the
foll owi ng Exhibits into evidence:
1. Consent Oder fromthe State Board of
Dental Exam ners for the State of Maryl and,
dat ed August 11, 1999.
2. Septenber 28, 1999, letter from
Respondent to the Agency for Health Care
Adm ni stration, Board of Dentistry.
Respondent testified on his own behalf and introduced the
foll owi ng Exhibits into evidence:
1. Massachusetts action with regard to
Maryl and revocati on.
2. Four letters attesting to Respondent's
good character.
3. Florida licensure.
4. Septenber 13, 2000, letter fromthe

Fl ori da Acadeny of General Dentistry;
Sept enber 20, 2000, letter fromthe National



Acadeny of General Dentistry; and renewal of

license fromthe Conmonweal t h of

Massachusetts.

A Transcript of the hearing was prepared and filed on

March 1, 2001. Prior to the date set for the parties to file
post-hearing submttals, Respondent filed a Mdtion to Enlarge
Time to File Proposed Recommended Orders. The Motion was
granted, giving each party until April 2, 2001, in which to file
their proposed reconmended orders. Both parties filed Proposed
Recomended Orders which have been given careful consideration

in the preparation of this Reconmended O der

FI NDI NGS OF FACT

The foll owi ng Findings of Fact are determ ned:

1. Petitioner is the state agency charged with regul ating
the practice of dentistry pursuant to Section 20.243, Florida
Statutes, Chapter 455, Florida Statutes, and Chapter 466,

Fl ori da Stat utes.

2. Pursuant to the authority of Subsection 20.43(3)(9),
Florida Statutes, Petitioner has contracted with the Agency for
Heal th Care Adm nistration, hereinafter referred to as the

"Agency," to provide consuner conplaint, investigative, and
prosecutorial services required by the Division of Medical
Qual ity Assurance, councils or board, as appropriate, including

t he i ssuance of energency orders of suspension or restriction.



3. Respondent is, and has been at all tines naterial
hereto, a licensed dentist in the State of Florida, having been
i ssued |icense nunber DN 10010. Respondent's address is
6112 Ral eigh Street, Apartnment No. 1506, Ol ando, Florida 32835.

4. Respondent was a licensed dentist in the State of
Maryl and and ot her states. On or about August 12, 1999,
Respondent's license to practice dentistry in the State of
Maryl and was revoked. A true copy of the Consent Order which
revoked Respondent's Maryland dental |icense was admtted in
evi dence as Petitioner's Exhibit One. By letter dated
Sept enber 28, 1999, Respondent advi sed the Agency for Health
Care Admi nistration, Board of Dentistry, of his revocation in
Mar yl and.

5. Based upon the foregoing, Respondent's |license to
practice dentistry in the State of Florida is subject to
di scipline for violating Subsection 466.028(1)(b), Florida
Statutes, for having a license to practice dentistry revoked,
suspended, or otherw se acted against, including the denial of
licensure, by the licensing authority of another state,
territory, or country.

6. The State of Maryl and revoked Respondent's |icense
based upon findings of fact contained in the Consent O der
admtted into evidence. The findings conclude that during the

period of 1992 to 1998 Respondent engaged in a schene of



perform ng unnecessary procedures on patients, and training and
encour agi ng dentists who worked for himto do the sane,

i ncluding putting pressure on these dentists to perform
unnecessary procedures. The other findings parallel this
charge, including perform ng root canal therapies which were
unnecessary; replacing amal gamrestorati ons which did not need
to be replaced, which caused the need for root canal therapy and
crowns; msleading patients in these regards; and billing for
services which were not needed. Respondent freely, voluntarily,
and knowi ngly waived his right to a due process hearing and
agreed to the entry of the Consent Order.

7. The findings were based upon the nmaterials and evi dence
avai l able to the authorities in Maryl and.

8. Respondent is licensed in the State of Florida to
practice dentistry. Respondent's current |icense expires on
February 28, 2002.

9. Respondent is licensed to practice dentistry in the
Commonweal th of Massachusetts and the State of West Virginia.
Respondent's license to practice dentistry in those States has
been renewed.

10. Respondent is an approved continuing education course
provi der and instructor, authorized by the Florida Acadeny of

CGeneral Dentistry and the National Acadeny of General Dentistry.



11. Respondent has not been previously disciplined by the
State of Florida, Board of Dentistry.

12. Respondent has naintained the continuing education
requi rements for the states where he is licensed. In addition
to those requirenents, Respondent has maintained the United
St at es Acadeny of Dentistry continuing education requirenents.
The Acadeny requires seventy-five hours every two years.

13. Respondent testified that he and his fam |y noved to
Florida in 1998. Respondent was living in Florida in 1999 when
he received notice of the Maryl and Conpl aint. Respondent
testified that as a result of his nove to Florida the previous
year, and due to financial constraints, he could not afford the
| egal fees and costs necessary to pursue a formal hearing and
defend hi nsel f agai nst the charges contained in the Conplaint.

14. Respondent testified that when he consulted with a
Maryl and attorney regarding the costs of challenging the
Adm ni strative Conplaint, he had not been aware of the negative
inpact it could have on his license in Florida.

15. Respondent notified the State of Florida of the action
taken by the Board of Dentistry in Maryland as required by
Fl orida | aw

16. Respondent testified that the practice of dentistry is
inmportant to himand that in his opinion he did not pose a risk

to health, safety, and welfare of the citizens of Florida and



that should it be deened appropriate to place himon probation
for a period of time and/or to direct supervision by another
denti st be required, he would have no objection to such
conditions being placed on his |license to practice in Florida.

17. It was Respondent's intention to practice dentistry in
a group practice, and he would therefore be in a setting
pursuant to which the supervision of another dentist licensed in
the State of Florida would be possible.

18. Respondent testified that the Maryl and Conpl ai nt
proceeded directly to a consent agreenent, wthout a ful
investigation of the charges or the taking of any depositions.
Respondent testified that the financial inability to hire an
expert witness and proceed to trial with |legal counsel led to
his decision to enter into a consent agreenent.

19. In order to avoid any further litigation, Respondent
signed a Consent Order with the State of Maryl and, which
resulted in the revocation of Respondent's |icensee to practice
dentistry. The Consent Order granted Respondent the ability to
seek reinstatement in five (5) years.

20. Respondent testified that he has been licensed as a
dentist for about fifteen years.

21. The Massachusetts Board of Registration in Dentistry
recei ved notice of the revocation proceeding in Maryland and

filed their own conpl ai nt agai nst Respondent. After review ng



all the docunentation present in the conplaint filed against
Respondent by the State of Maryl and, Massachusetts determ ned
that the Conpl aint should be di sm ssed.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter and the parties thereto
pursuant to Subsection 120.57(1) and Section 120.569, Florida
St at ut es.

23. Subsection 466.028(1)(b), Florida Statutes, provides
that the follow ng shall constitute grounds for which
di sciplinary action may be taken:

Having a |icense to practice dentistry or
dental hygi ene revoked, suspended, or
ot herw se acted agai nst, including the
deni al of licensure, by the |licensing
authority of another state, territory, or
country.

24. Subsection 466.028(2), Florida Statutes, provides for
the follow ng range of penalties:

(a) Denial of an application for
i censure.

(b) Revocation or suspension of a
i cense.

(c) Inposition of an administrative fine
not to exceed $3,000 for each count or
separate of fense.

(d) Issuance of a reprinmand.

(e) Placenment of the licensee on
probation for a period of tine and subject
to such conditions as the board may specify,
including requiring the Iicensee to attend
continui ng educati on courses or denonstrate
conpetency through a witten or practical



exam nation or to work under the supervision
or anot her |icensee.

(f) Restricting the authorized scope of
practice.

25. Rule 64B5-13.005, Florida Adm nistrative Code,
provi des Disciplinary CGuidelines enployed by the Board of
Dentistry. Subsection (1) provides:

Unl ess relevant mtigating factors are
denonstrated the Board shall always inpose a
repri mand and an adm nistrative fine not to
exceed $3,000.00 per count or offense when
disciplining a licensee for any of the
di sciplinary grounds listed in subsections
(2) or (3) of this rule. The reprimnd and
adm nistrative fine is [sic] in addition to
the penalties specified in subsections (2)
and (3) for each disciplinary ground.

26. Subsection (3)(c) of Rule 64B5-13.005, Florida
Adm ni strative Code, is applicable to the violation at issue and
provi des:

The usual action of the Board shall be to
i npose a period of probation, restriction of
practice, suspension and/or revocation
dependi ng upon the conduct invol ved and
penal ties inposed by the other jurisdiction.

27. Rule 64B5-13.005(4), Florida Adm nistrative Code,
provi des that the Board shall consider as aggravating or
mtigating factors the foll ow ng:

(a) The severity of the offense;

(b) The danger to the public;

(c) The nunber of repetitions of offenses
or nunber of patients involved;

(d) The length of tine since the
viol ation;



(e) The nunber of times the |icensee has
been previously disciplined by the Board;

(f) The length of tinme the |icensee has
practi ced;

(g) The actual damage, physical or
ot herwi se, caused by the violation and the
reversibility of the damage;

(h) The deterrent effect of the penalty
i nposed,;

(J) Any efforts of rehabilitation by the
| i censee;

(k) The actual know edge of the licensee
pertaining to the violation;

(I') Attenpts by the licensee to correct
or stop the violation or refusal by the
licensee to correct or stop violation;

(m Related violations against the
licensee in another state including findings
of guilt or innocence, penalties inposed and
penal ti es served;

(n) Penalties inposed for related
of fenses under subsections (2) and (3)
above;

(o) Any other relevant mtigating or
aggravating factor under the circunstances.

28. The Maryland action is a legal action on the nerits
and nust be honored by Florida. There is a good policy reason
for honoring actions taken by other states. Only Maryl and had
the practical opportunity to investigate the charges on the
merits. If their findings are not accepted, then all a denti st
must do to avoid the consequences of |license revocation is
tender his or her |license and nove to another state, claimng
t hat the charges were unfounded. The Florida Board of Dentistry
is not in a position to investigate and prosecute actions which

took place in Maryland and nust accept the Maryland findings as

10



final. Principles of full faith and credit nmandate that Florida
give full force and effect to the Maryl and acti on.

29. The Maryl and revocati on was consensual. As such, a
record which woul d have supported or negated the nerits of the
charges was avoi ded. Respondent agreed to the consent order
with full advise and assistance of |egal counsel.

30. The action taken by the State of Massachusetts
consisted of a review of the same materials before this body
w t hout an independent de novo investigation. As such, action
by Massachusetts has no bearing on the decision to be nmade by
the Florida Board of Dentistry.

31. The following mtigating factors exist: Respondent
has not been previously disciplined by the Board; the | ength of
ti me Respondent has practiced; and the effect of the penalty
upon Respondent's livelihood.

32. The follow ng aggravating factors exist: the severity
of the offense; the danger to the public; the nunber of
repetitions of offenses or nunber of patients involved; the
actual damage, physical or otherw se, caused by the violation
and the reversibility of the damage; the deterrent effect of the
penalty inposed; and the actual know edge of Respondent
pertaining to the violation.

33. Respondent states that he plans to go back to work

with the Confortable Care Dental G oup in one of their offices
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in Longwood, Florida, where he woul d accept the direct
supervi sion by the other dentist who practices there.

34. It is not possible to tell if Respondent was in fact
guilty of the Maryland charges. However, by agreeing to the
entry of the Consent Order, Respondent admtted to the
al l egations contained in the Adm nistrative Conplaint.
Therefore, they nust be taken as established by the Consent
Order. As such, Respondent may present a danger to the public.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Board of Dentistry enter a final order
findi ng Respondent guilty of violating Subsection 466.028(1)(b),
Florida Statutes, and revoking Respondent's |icense to practice
dentistry in the State of Florida.

DONE AND ENTERED this 12th day of April, 2001, in

Tal | ahassee, Leon County, Flori da.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 12th day of April, 2001.

COPI ES FURNI SHED,

M chael J. Cohen, Esquire
517 Sout hwest First Avenue
Fort Lauderdale, Florida 33301

Jeff G Peters, Esquire

Jeff G Peters & Associ ates

1266 Paul Russell Road

Cedars Wods Ofice Center

Tal | ahassee, Florida 32301-7103

Wl liamH Buckhalt, Executive Director
Board of Dentistry

Departnent of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

Theodore M Henderson, Agency O erk
Department of Health

4052 Bal d Cypress Wy

Bin A02

Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress \Way

Bin AO02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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